RETIREMENT FUNDS (AMENDMENT) BILL, 2022
FURTHER INSTRUCTIONS
	Page
	Clause 
	Details
	Instruction

	2
	3 (d)
	Memorandum
	3(d) Amend to read; “Part V provides for statutory management, the termination and winding up of funds, whilst Parts VI and VII provide for the amalgamation  and transfer of funds and provisions relating to pension benefits respectively;”

	3
	28
	Arrangement of Sections
	Amend the title to read “Accounts of the fund”

	4
	Preamble
	Preamble
	Amend to read “An Act to provide for the continuation of licensing, regulation and administration of all retirement funds, including pension and provident funds,  fund administrators, and for matters incidental to or connected therewith.”

	5
	2
	Definition- “Administration Services”
	Insert the word “”fund” between “the” and “administrator” to read; 

“Administration Services” means those services that are performed by the fund administrator in accordance with the provisions of this Act, regulations, scheme trust deed, rules and any other legal documents related to the fund and instrument of appointment of the administrator, which may include: 

a) In-house actuarial services;

b) Consultancy services;

c) Retirement Counselling
d) Financial planning; and 

e) Any other related services as approved by the Regulatory Authority.

	6
	2
	Definition of auditor
	It should be generalized to include any other approved accounting institutions such as Botswana Institute of Chartered Accountants (BICA) and Botswana Accountancy Oversight Authority (BAOA) to read;

“Auditor means an auditor registered with Botswana Institute of Chartered Accountants (BICA) under the Accountants Act and Botswana Accountancy Oversight Authority (BAOA)”

	7
	2
	Definition of Controller


	At a(iii) Replace the word “Director” with “Key persons”
At b (ii) Replace the words “member of a board of trustees” with “member of a board of directors”
At b(iii)  Replace the word “Trustees” with “Directors”.
At b (v) Add “administrator” after the word “fund” to read “A person who holds at least 20 percent of the shares of the fund administrator;”

	8
	2
	Definition of Custodian
	Should be aligned to the definition in the amended NBFIRA Act. Therefore, delete from “and shall include- up to (d).
“Custodian means an entity approved by the Regulatory Authority and responsible for safekeeping of pension assets in trust on behalf of members.”

	8
	2
	Definition of Defined Contribution Fund


	Defined Contribution Fund means “a fund in which –

a) each member receives a retirement benefit which is not guaranteed and which has a value equal to the balance on the member’s retirement in that member’s individual account;

b) any pension payable on retirement must be fully secured either through an annuity policy owned by the fund or through an annuity policy purchased in the name of the member, after which purchase the fund has no obligation towards the member.

	8
	2
	Definition of Defined Benefit Fund
	Amend the definition to read as -

“Defined Benefit Fund” means a fund in which any pension payable on retirement shall be as predetermined and be guaranteed by the employer or sponsor, which has a value that is based on years of service and the employee’s salary.

	10
	2
	Fund Rules definition
	Should read “means the rules applicable to a fund as approved by the Regulatory Authority, include -”

	10
	2
	Liquidator Definition
	Amend the definition to read;

“Liquidator means a person appointed to a fund or a fund administrator, in which fund or fund administrator is being wound up, and who has the responsibility for collecting all assets of the fund or fund administrator and settling all claims against the fund or fund administrator before they are put into dissolution.

	10
	2
	Nominee definition
	Insert the definition of nominee immediately following the definition of “multi-employer”.

Adopt the definition from the old Retirement Funds Act.

“means a person, other than a dependant, nominated by a member as beneficiary under a fund;”

	11
	2
	Definition of Licensed fund
	The definition should be moved and placed before the definition of Liquidator.

	11
	2
	Definition of member
	Delete “who has received all the benefits which may be due to him or her from the fund and” to read as-
“means a person who is admitted to the membership of a fund in terms of the fund rules, but does not include any member or former member whose membership has been terminated in terms of the fund rules”.

	11
	2
	Multi-employer Fund definition
	Should read; “Multi-employer fund” means a fund that has more than one participating employer”.

	11
	2
	Definition of Participating employer
	Amend to read; “means an employer who participates and contributes in a multi-employer fund.”

	11
	2
	Definition of Pension
	Replace “includes” with the word “means” and revise to read; 
“means an annuity acquired through a pension fund or an insurance company and pension benefit as determined by the Income Tax Act, which the person would be entitled to on retirement.”

	11
	2
	Definition of Pensioner
	Amend to read “means a member of a fund who has retired and is in receipt of an annuity being paid from the fund.

	11
	2
	Principal office definition
	Amend the definition to read; “the principal place of doing business or keeping records of a fund or fund administrator”

	11
	2
	Principal Officer definition
	Amend to read; “Means a person responsible for the daily operations of a fund, and such duties and responsibilities as statutorily specified”

	New definition
	2
	Definition of Retirement annuity fund
	“means a pension fund-

a) established for the sole purpose of providing life annuities for the members of the fund or, annuities for the dependants or nominees of the deceased members;

b) whose fund rules satisfy the requirement of such a fund as defined in the Income Tax Act and in which no employer-employee relationship is required before a person is eligible to become a member”. 

	12
	2
	Retirement date definition
	Delete “ceases employment  and draws” and replace it with “become eligible to actually draw a retirement benefit”

	

	PART II

LICENSING OF FUNDS
	General comment: 

Wherever the words “rules of the funds” are used should be replaced with the words “fund rules”

	13
	4(2)
	Requirement for licensing a fund
	Delete 4(2) entirely.

	15
	8(2)
	Amendment of fund rules
	Replace “prescribed” with “determined” where it refers to the Regulatory Authority.

	16
	9
	Payment of contributions
	Add “as prescribed in the regulations” between “shall” and “pay” to read “Notwithstanding the fund rules, an employer of a member of a fund shall as prescribed in the regulations, pay into the fund, the following-“

	

	PART III  GOVERNANCE OF FUNDS
	Change the title to read “Governance of funds and fund administrator

	19
	14(3)
	Board of trustees
	Should be amended to read; “the Regulatory Authority may, following written application to it by a fund – 

a) exempt any of the following funds from electing trustees from participating employers and their members-

i) a multi-employer fund; 

ii) an individual retirement fund; 

iii) an external fund; 

iv) a preservation fund;
v) a retirement annuity fund; and

vi) a beneficiary fund.”

Delete vii) and viii).

	22
	15
	Object of the board
	At 15(2)(a), (b) and (c) Replace “prescribe” with “determined” wherever it was used.
At 15 (2)(a)(iii) Replace the words “board members” to “board of trustees”.

	23-24
	16


	Duties of Trustees 
	16(a)(vi)- Correct referencing from “Section 15” to “Section 30”
Insert new sub-clause (2) to read:
“Notwithstanding the provisions of Section 16(1)(a)(ii), a fund shall be permitted to hold and manage investments, provided:

(i) the fund has the required skills and expertise; and

(ii) the fund notifies the Regulatory Authority through its annual investment returns”. 

Re-number the current 2 to 3 and 3 to 4.

Number the clause starting with “Provided” immediately after (vi),  as “(b)”

16(1)(a)(second iv): Delete “benchmark as detailed described” replace with “performance indicator”

Renumber the current “(b) to (f) as (c) to (g) respectively”.


	25
	18(2)(b)
	Principal Officer and Representative
	Replace the word “controller” with “representative” to read-
“notwithstanding subsection (1), an external fund shall appoint a representative who shall be the responsible officer of an employer and such person shall be appointed if he or she –

a) is ordinarily resident in Botswana; and

b) satisfies the criteria for appointment of a representative in terms of this Act.

	25
	18(3)
	Principal Officer and Representative
	The word “controller” after the word “acting” should be replaced with “representative” while the one after “the” should be replaced with “principal officer” to read:
“A licensed fund or external fund may, with the approval of the Regulatory Authority appoint an acting principal officer or representative, in the absence of the substantive principal officer or representative, or where the principal officer or representative is unable to perform his or her functions under this Act”.

	25
	18(4) and (5)
	Principal Officer and Representative
	Replace the word “controller” with “principal officer” in Clause 18 (4) and (5) respectively.

	26
	20(1)
	Termination and resignation of controllers
	Insert the word “ or fund administrator” after the word “licensed fund” to read 
“A controller who resigns his or her position with a licensed fund or a fund administrator, or whose appointment has been terminated by licensed fund or fund administrator shall, within 14 days of the resignation or termination, inform the Regulatory Authority of the resignation or termination in writing”.

	26
	20 (2)
	Termination and resignation of controllers
	“a licensed fund or fund administrator shall be obliged to inform the regulatory authority in writing, of the resignation or termination, within 14 days of the resignation or termination.

	26
	20 (3)
	Termination and resignation of controllers
	“where a controller who resigns from his or her position, or whose appointment is terminated is a principal officer of licensed fund, chief executive officer and a compliance officer of a fund administrator, the said controller shall within 14 days of the resignation or termination submit to the Regulatory Authority”

	26
	20 (3) (b)
	Termination and resignation of controllers
	Insert “licensed” before “fund” and well as “fund administrator” thereafter, to read;

“a report on matters relating to the licensed fund or fund administrator during his or her tenure as a controller”.

	26
	20 (4)
	Termination and resignation of controllers
	Replace reference to subsection (1) with subsection 3(b).

	28
	23(1)
	Requirements for fund administrator
	Change the Chapeau to read “Licensing requirements for fund administrator”.

	28
	25(1)
	Governance of fund administrator
	Insert the word “administrator” after the word “fund” to read:

“A fund administrator shall have a board of directors, which -”.

	29
	NEW clause

26
	Appointment and termination of Service providers by a fund administrator, auditor etc.
	Insert a new Section 27 with a chapeau “Appointment and termination of Service providers by a fund administrator, auditor etc.”

There is a need to insert this section since it was not catered for in the current Act.
Suggested Amendment:
“26. (1) A fund administrator shall appoint service providers including an auditor who shall not be an officer of the fund administrator.
(2) where the appointment of the auditor is terminated the auditor and the fund administrator shall within 14 days of such termination or resignation, inform the Regulatory Authority of the termination or resignation in writing, and shall submit to the Regulatory Authority a statement of what he or she believes to be reason for that termination or resignation.

	29
	NEW clause
27
	“Financial Statements by fund administrator”


	Insert a new Section 27 with a chapeau “Financial Statements by fund administrator”

There is a need to insert this section since it was not catered for in the current Act.
Suggested Amendment:
Insert a new Section 27 with a chapeau “Financial Statements by fund administrator” then continue as such:

“27. (1) A fund administrator shall, within four months after the end of its financial year furnish to the Regulatory Authority the following annual returns, in accordance with section 24 of the Act – 

a)
audited financial statements;

b)
the annual return for a fund administrator. 

(2) An administrator shall report on the affairs of its administration business and not on the affairs of group, if it is a subsidiary
(3) If the Regulatory Authority is not satisfied with any audited accounts, statements or reports submitted in terms of section (1), the Regulatory Authority shall return the audited accounts, statements or reports, directing the fund administrator to provide further information as it may require.

And Renumber the bill accordingly.

	29
	26
	Duty to establish measures to prevent money laundering and financing of terrorism
	Replace the word “pension” with “retirement” in the entire clause to read:
“A retirement fund and any person who provides services to a retirement fund shall establish procedures to prevent a financial crime or money laundering and financing of terrorism in accordance with the relevant legislation, including - ”
(a) “… and beneficiaries of the retirement fund;

	
	
	
	

	PART IV: FINANCIAL REQUIREMENTS



	30
	27
	Duty to report financial crime
	Replace the word “pension” with “retirement” in the entire clause to read:

“A retirement fund and any authorized person shall report immediately to the Regulatory Authority any evidence of criminal activity either in Botswana or elsewhere which the Retirement fund or authorized person suspect its associated with the use of its institutions or services.”

	30
	28
	Accounts 
	Change the Chapeau to read “Accounts of the fund”.

	31
	29(1)(b)
	Holding of assets
	To differentiate between “nominee” as used in Clause 12(2) and Clause 29(1), “nominee” under 29(1) should be replaced by “custodian” 

	31
	30
	Investigations by Actuary
	Re-number all clauses after Clause 2 accordingly. 

	32
	32 (1) 
	Investments
	At 32 (1) Replace “current value of its assets” with “previous year’s annual income”.

	34
	32(6)
	Investments
	Replace the word “capital” with “reserves”. 

	

	PART V: STATUTORY MANAGEMENT, TERMINATION AND WINDING UP

	34-35
	33
	Appointment of statutory manager
	33 (1) Delete “by a fund” and “or a fund administrator” to read;

“The High Court may, on application, appoint a person to be a statutory manager”.

Further, Remove “by a fund” after the word” application”. After the word “statutory manager” replace “or” with “of”.
33 (3) (a) remove “fund or the” just before the word “fund administrator” 

33 (3) (b) remove “the fund or” just before the words “ the fund administrator”
33(4) remove the word “or” and replace it with “of” after the word “manager” remove the word “or” after the word “administrator”.

33 (4) after the words “statutory manager” replace the word “or” with “of”.


	35-36
	34
	Duties of statutory manager 
	34(1) remove the words “fund or a” after the words “in respect of” and remove “fund or” after the words “reference in this Act”.

34(2) add the word “administrator” before the word “shall”.

34 (2)(a) remove the words “fund of the” before the words” fund administrator” , also remove the word “trustees” and the “comma” after the words “board of”.

34(2)(b) remove the words “fund of” before the words “fund administrator” add the words “the fund or the members of the fund” after the words “the interest of” and remove the words “the members of the fund or clients of the fund administrator”.

34(4) remove the words “of a fund or” after the words “statutory manager” and remove the words “fund or” before the words “fund administrator”.
34(4)(a) remove the words “fund or” before the words “fund administrator”.
34(4)(b)(i) remove the words “the fund or” after the words “business of”.

34(5) remove the words “fund or” after the words “statutory manager of”.
34(6) remove the words “fund or” after the words “statutory manager”.
34(8) remove the words “a fund or” after the words “statutory manager of” then remove the words “fund or” after the words “loss that the”.

	36
	35
	Tenure of statutory manager
	35 remove the words “a fund or as” after the words “appointed to”.
35(b) change “fund” to “fund administrator”.

	37
New Clauses

36-38
	36, 37, 38
	Trusteeship
	Insert a new Section 27 with a chapeau “Trusteeship”

Placing an entity under management during financial difficulties is normally done through a statutory manager. However, in view of the costs involved which will be transferred to the members, in order to address this, the Regulatory Authority appoints a trustee who will act as a curator or statutory manager for a nominal fee.
Therefore, there is a need to insert this section to differentiate the process for appointing the statutory manager in the case of a fund administrator (which involves the High Court) from the process of appointing a trustee in the case of a fund.
Suggested Amendment:
36.(1) The Regulatory Authority may appoint a person to be a curator trustee of a fund where it appears to the Regulatory Authority that the fund:

a) is not complying with this Act or a financial services law,

b) is or is likely to be in an unsound financial  position, or
c) is or may be involved in financial crime,
d) it is necessary to appoint a curator trustee to protect the interests of the fund or the members of the fund,
e) it is necessary to appoint a curator to protect the stability, fairness, efficiency and orderliness of the retirement funds sector or the financial system.
36(2) The curator trustee of the fund shall-

a. manage the affairs of the fund to the exclusion of the Board of Trustees and management

b. be entitled to receive remuneration from the fund
c. comply with written directions from the Regulatory Authority in relation to his or her functions. 

(3) the curator trustee of the fund shall manage the affairs of the fund efficiently and shall as soon as practical report to the Regulatory Authority—

a) on steps to be taken to ensure that the fund—

i. complies with the Act or financial services laws,

ii. is not involved in any financial crime.

(b) the Regulatory Authority may at any time remove the curator trustee and appoint his/her replacement.

37. The curator trustee of a fund is not liable for a loss that the fund suffers unless it is established that the loss was caused by the curator trustee's fraud, dishonesty, negligence or willful failure to comply with the law.
Tenure of Trusteeship
38. 
Where a curator trustee is appointed to a fund , the Regulatory Authority shall ensure that such curator trustee remains appointed until –

(a) the Regulatory Authority is satisfied that the grounds for making the appointment no longer exist.

(b) the Regulatory Authority determines that the provisions of Section 36(1)(c)  are applicable to the fund on the basis that the Regulatory Authority considers the fund to be not financially sound and that it is unlikely to return to financial soundness within a reasonable time.
It is worth noting that Clause 36, titled “termination of the fund”, will be affected by re-numbering due to insertion of new clauses and therefore, Section 36 (1)(c) will have to be changed accordingly.

	40
	38(1)
	Winding up of multi-employer fund
	Amend the Chapeau to read:- “Winding up of  a sub-fund”.

Further, the definition of sub-fund is provided below;
“Sub-fund” means a fund established by a participating employer who contributes to multi-employer fund and has been admitted to participate in the multi-employer fund under the multi-employer fund rules;

	40
	38(2)
	Winding up of multi-employer fund
	Reinstate the current Section 30(2) to be Clause 38(2) with modifications as follows;
“A liquidator shall not be appointed where a sub-fund is liquidated, and the board shall perform the functions of the liquidator in Section 37.”

	40
	40
	Liquidation of licensed fund
	Delete the word “or bankruptcy”.

	40
	40(a)
	Liquidation of licensed fund
	Replace the word “individual” with “fund” in the entire Clause.

	


	PART VI: AMALGAMATIONS AND TRANSFERS

	40
	41(2)
	Amalgamation and transfer
	Reinstate it as it appears in the current Act as Section 33(2).
“at the written request of member, this Part shall not apply to the transfer –
a) of a portion of a benefit due to the member from one fund to another, which benefit that a member does not take as cash lump sum on change of his or her employment; or

b) of his or her interest in one licensed individual retirement fund to another, subject to such conditions as the Regulatory Authority may determine:
Provided that both funds are exempt from actuarial valuation in terms of section 30(4).

	41
	42(1)
	Notice to amalgamate or transfer
	Replace the word “regulatory” with “licensed fund” to read:

“… the licensed fund shall give …”.

	41
	42(2)
	Notice to amalgamate or transfer
	Reinstate Section 34(2) as is in the current Act as follows;
“a notice under subsection (1) shall, in a language that the members can reasonably be expected to understand, set out –“

	41
	42(3)
	Notice to amalgamate or transfer
	Replace the word “person” with “licensed fund” to read:

“A licensed fund shall submit … “. 
Also insert sub clause (g) to read:

“(g) Proof of consent of members”.

	41
	42(4)
	Notice to amalgamate or transfer
	Replace the word “person” with “licensed fund” to read:

“… from the licensed fund who has …”.

	42
	42(5)(d)
	Notice to amalgamate or transfer
	Amend the clause 42(5)(d) to read:

“shall be included in the application for licensing of a new fund in terms of this Act”. 

	43
	43(2)
	Certificate to amalgamate or transfer
	Add the words “or transfer” after the word “amalgamation” to read:
“…, upon completion of amalgamation or transfer, issue …”.

	43
	44(1)
	Effects of amalgamation or transfer
	Clause 44(1) should focus on amalgamation only. Therefore, delete the words “or transfer” where applicable.

	43
	44(4)
	Effects of amalgamation or transfer
	Replace the words “capital sum” with “fund credit”

	

	PART VII: PROVISIONS RELATING TO PENSION BENEFITS 

	46
	48(1)
	Deductions from member’s benefits
	The Clause should reference Section 45. 

Further, delete the “comma” after the word “nominees” to read:
“… or to his or her dependants or nominees in the event of the death of the member, - “. 

	48
	48(1)(i)
	Deductions from member’s benefits
	Reinstate as the current sun section 40(1)(e) to replace 48(1)(i).

“any amount due by the member to his or her employer on date of his or her retirement, or on the date which he or she ceases to be a member of the fund and to which the member has admitted liability in writing in respect of –

i) a loan granted by the employer to the member,

ii) an amount which the employer is liable under a guarantee furnished in respect of a loan by some other person to the member, or 

iii) compensation, including legal costs, recoverable from a member in respect of –

(aa) any damage caused to the employer by reason of any theft, dishonesty, fraud or misconduct by the member, or 

(bb) a judgement obtained against the member in any court, which judgement states the amount to be paid by the member, and pay such amount to the employer concerned;”

	48
	48(1)(j)
	Deductions from member’s benefits
	Delete Sub clause 48(1)(j).

	

	PART VIII – MISCELLANEOUS PROVISIONS

	50
	50(1)
	Application for extensions, etc.
	It should be amended in such a way that it does not use the words “case by case”. Therefore, it should read:

“The Regulatory Authority may on application, consider an extension of the submission date of statutory returns and any other documentation as may be determined.”

	50
	50(2)
	Application for extensions, etc.
	Delete clause 50(2) as it will be determined in the Regulatory Authority’s administrative rules.

	52
	55(1)
	Investigations and inspections
	Clause 55 should capture for both investigations and inspections. 

Insert the words “or inspection” after “investigation.

	52
	55(1)(b)(ii)
	Investigations and inspections
	Insert the words “or fund administrator” after the word “fund”.

	52
	55(1)(c)
	Investigations and inspections
	Insert the words “or inspections” after investigations.

	52
	55(2)
	Investigations and inspections
	Insert the words “or inspectors” after “investigators”.

	52
	55(3)
	Investigations and inspections
	Insert the words “or inspector” after “investigator”.

	52
	55(4)
	Investigations and inspections
	Insert the words “or inspection” after “investigation”.

	52
	55(4)(a) and (b)
	Investigations and inspections
	Insert the words “or inspector” after “investigator”.

	52
	55(5)
	Investigations and inspections
	Insert the words “or inspector” after “investigator”.

	52
	56
	Trusteeship of assets
	Delete the whole of clause 56


22

