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1. A draft of the above Bill. which is intended to be presented to the National
Assembly is set out below.

2. The object of the Bill is to repeal and re-enact with amendments. the Retirement Funds
Act (Cap. 27:03) to. amongst others. expand and strengthen the Non-Bank Financial
Institutions Regulatory Authority’s (NBFIRA) oversight authority. to improve governance.
safety. soundness, fairess. efficiency. orderliness and sustainability of retirement (unds.

Hence, the proposed changes seek 1o

i strengthen NBFIRA's authority. including (o initiate the amendment of fund
riles based on identificd risks to protect members and to appoint statwiors
managers where necessary:

thy expand and re-align definitions of terms such as “controller™. “due date™.
“tund”. “participating employer” and “trustec™

fe provide for operationzl guidelines for keyv stakeholders. including fund
administrators:

feli improve and ensure a balanced and cost-effective corporate governance of
funds by adjusting the board members™ qualifications and composition.
warrant the inclusion among the members, of at least one independent
trustee. make it mandatory for the board 1o regulate its proceedings through
fund rules, and carry out g self-assessment and hence not require the services
of an independent assessor regularly

e revisc the proyisions for encashment of residual funds:

ifi provide for new provisions to guide the process of winding up of retirement
funds:

far provide for new provisions 1o manage unclaimed benefits: and

ih prohibit the submission of false or inaceurate statements. reports and returns
10 NBFIRA.



3. In order to achieve this. the Bitl provides for the following
ferl Part | provides for preliminary matters:

b Part 1l provides for the licensing of funds. whilst Part [11 provides for
the povernance ol {unds and matters relating to fund administraiors:

el Part TV lays out the financial requirements of a fund and includes
provisions on the holding of assets and investments:

reh Part V provides for stattors management and the termination and
winding up of funds. whilst Parts VI and VIl provide for the
amalgamation and transter of funds and include provisions that relate
1o pension benefits respectively: and

e Part VI lays out miscellaneous provisions. including the prohibition
of use of names or descriptions which denotes any of the funds in the
Act without the permission of the Regutatory Authority. penalties and
the Minister’'s regulation-making powers.

PEGGUY O. SERAME.
\nister of Finance and Lconomic
Development.
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A BILL
-entitled-

An Act fo provide for the continuation of licensing, regulation and administration of

all retirement funds, including pension and provident funds, fund administrators: and
for matters incidental to or conncected therewith,

Duire of Assent:
Date of Commencement:
ENACTED by the Parliament of Bolswana.

PART | - Prefiannary

Short title and 1. This Act may be cited as the Retirement Funds Act. 2022,
cammencement and shall come into operation on such date as the Minister may.
by Order published in the Gazerre. appoint,

Interpretation 2. Inthis Act. unless the comext otherwise requires -

“accrued benefit™ means a benelit that & member has carned
based vn the membership on the fund that is payuble 1o
Capr. 320001 the member as prescribed in the Income Tan Act

“actuarial surplus™ means (a) - § (b) + ic)!. where

fet) “(a)" is the value that the actuary has placed on the assets
of the fund:

thi (b is the value that the actuary has placed on the
liabilities of the fund in respect of pensionable service
accrued by members prior to the valuation date. together
with the value of those contingency reserve accounts
which are established. or which the board deems prudent
10 estabiish: and

fes le)” is the difference between

{i) the present value of the liabilities ol the fund in
respeet of pensionable service afier the valuation
date. and

tiiy  the present value of future retirement funding
contributions. if the value in subparagraph (i) is
more than that under this subparagraph. and zere
or otherwise:



“actuarn” means an associate or a {ellow of a professional
actuarial body that is a member of the International
Actuarial Association. or such other body as may be
approved by the Regulatory Authority:

“administration services™ means those services that are
performed by the fund administrator in accordance with
the provisions of this Act. its Regulations. the scheme
trust deed. rules and any other legal documents reloted to
the fund and instrument of appointment of the
administrator. which may include

rel) in-house actuarial services:

thy retirement consultancy services:
fel retirement counselling:

el retircment financial planning: and

fes any other refated services as approved by the
Regulatory Authority :

“amuityt means a repular payment. which may be monthix. or
less regularly, but ot feasl onee a year for

£

fut) a tined period:
thi a perind defined in the contract or the rules: or

fe) the balance of the lifetime of one or more
beneliciaries.

“auditor” means an auditor registered with the Botswana
Institwie of Chartered Accountants and the Botswana
Avcountaney Oversight Authority:

“berefician™ means a nominee of a member or a dependant
who is entitled te a benefit as provided for in the rules of
the relevant fund:

“beneficiary fund™ means a lund which is established with the
object of receiving. administering. investing and pasing
bencfits on behalf of beneficiaries:

“hoard nf trustees™ means the governing body of a fund:

“board of trustees member”™ means a member of a bhoard of
trustees;



Cup. 4610

Cap. 61:05

“Botswana Accountancy  (hersight Authorin™  means  the
Authority established under the Financial Reporting Act;

“Botswana Institute of Chartered Accountants” means the
[nstitute that is established under the Accountants Act:

“child”™ means a person below the age of 18 ycars:

“controller”, in relation to -

et 2 fund means

i)

(i)

(iii)

a person who is in a position to contrel or exent
significant influence over the business or
tinancial operations.

a director or member of the governing body,

a person who has the power 1o appoint another
person to be a ey person or member of the
governing body. and

a person whose consent is needed for the
appointment of another person as a director:
and

e in relation to a fund administrator means

(i)

(i)

(iii)

{iv)

M)

(vi)

a person who is in @ position to control or exert
significant influence over the business or
financial operations.

a director or member i a board of directors.

a person who has the power to appoint another
person (o be a director or member ofa board of
direetors.

a person whose consent s needed ftor the
appointment of another person as a direetor,

a person who holds at least 20 per cent of the
shares of the fund administrator.

a person who has the power to control at least
20 per cent of the voting rights atlached to
shares or other securitics of the fund
administrator.



ivil)

(Vi)

fix)

a person whe holds rights in relation o the
fund administrator that. i’ exercised. would
result in that person holding at least 20 per cent
of the shares of the fund administrator.

if the fund administrator is a subsidiary of
anather person. a person who is a controller of
the parent or controliing body, and

a person declared by the Regulatory Authority
to be a controller of a fund administrator and
written notice of the declaration is given to the
person. but a Minister or the Reeulatory
Authority. shall not be a controller vl a fund
administrator:

“custodian™ means apn cntity approved by the Regulatory
Authority and is responsible for the safe keeping of
pension assets in trust on hehalf of members:

“deferred member”™ means a member ol a fund who no longer
contributes 1 the fund but whe has preserved pension
rights with the Tund:

“detfined contribution fund™ means a iund in winech

e cach member receives a retirement benefit which is
not guaranteed and which has a value equal te the
balance on the member’s retirement in that member’s
individual account: and

ih) any pension payable on retirement must be fully
secured either through an annuity policy owned by
the fund or through an annuity policy purchased in
the pame of the member. after which purchase the
funid has no obligation towards the member.

“dependant” means

fes amy person o whom a member is liable for
maintenance:

ihi a factual dependant:

s g person to whom a member is not liable for
maintenance. but who

{i

in the epinion af the board of trustees. was
dependem on the member for maintenance
at the time of death of the membet.
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Ll is the spouse of the member. or

{iii) is a child of the member. including 4
pusthumous child: or

i operson in respect of whom a member would have

hecome lisble for maintenance. had the member not
died:

“due date”. in relation w

e a member. means the date on which the member becomes
entitled 10 his or her pension benefits which shall be the
date of the member’s resignation. lermination. or

rctirement from employment: and

ih/ a beneficiany becoming entitled to the pension benefits.

means the date of the death of a fund member:;

“employer” means an employer participating in the fund by

contributing 10 a lund in terms of the fund rules:

“esternal fund” means a fund which has a head ofTice outside

Boiswana, but does not include a fund which. though its
head nifice is outside Botswana. 50 per cent or more of ils
membership consists of persons normally resident in
Botswana;

~factual dependant”™ means a person who was financially

dependent on the member at the time ol the member’s
death:

“financial services lanw™ has the same meaning assigned to it

under the Non-Bank Financial Institutions Regulatory
Authority Act:

“fund™ means any scheme or arrangement. whose principal

object is 1o provide a benelit for a person who is or has
been a member of the scheme or arrangement. upon
retirement on account of age or iil health. or upon a
person completing a fixed period of service of not less
than five yecars. whether or not such scheme or
arrangement

taj also provides a benefit for dependants or nominees of
a deceased member:

¢(hy also provides a benelit on the death of a member’s
spouse. child and parent:



e also provides a benefil T a member on a wemporan
or permancnt disablement: or

Wfr continues  to admit  members  or  to receive
coptributions, and includes any  retitement  fund
established in tenms of any enactment:

Provided that a scheme or arrangeiment which s
established 0 benefit only one member or his or her
dependent shall noat be regarded as a fund:

“fund administrater”  means  a persen who o provides
administration services to the fund:

~fund rules™ means the rules applicabie to a fund as approved by
the Regulatory Authority. and include

far any document by or in terms of which the fund is
estahlished: and

thi the provisions relming o the conduct of the business of
the fund. the benefits which may be granted from the fund
and the contributions which are payable to the fund:

“independent trustee”™ means o person who meets the
requirements set down by the Regulatory Authority Tor
appointment 10 the board of trustecs. as an independent
trusiee:

“individual retirement fund™ means a fund which a person
applies to juin in his or her individual capacity. subject to
such conditions as may be determined by the board of
trustecs in terms of the rules. which eligibility 10
membership is not dependent on an employer-cmployee
relationship. and includes a retirement annuity fund and
a fund designed e foclitie Gie preservation of benefits
on lcaving emplosment in circumstances other than
retirement:

“International Actuarial Association” means the world wide
association of protessional actuarial associations:

“licensed fund™ means an entity which is licensed under this Act
lo carry on the business of a fund:

“liguidator™ means a person appointed to a fund or a fund
administrator. in which the fund or [und administrator is
being wound up. and who has the responsibility for
collecting all assets of the fund or {und administrator and



scttling all claims against the fund or {und administrator
betore they are put into dissolution:

~member” means a person who is admitted 1o the membership of
a fund in terms of the rules. but does not include any
member or former member whose membership has been
terminated in terms of the rules:

“multi-cmployer fund™ means a fund that has more than one
participating employer:

“nominee” means a person. other than a dependant. nominated
by a member as beneficiary under a fund:

“participating employer” means an employer who participates
and coniributes in a multi-employer fund:

“pension” means an annuity acquired through a pension fund or
an insurance company and pension benefit as determined
by the Income Tax Act. which the person would be
entitled Lo on retirement:

rension Tund™ aeans a jund in terms of which its principal
abject is 10 provide for the payment to a person who is or
s Leen o member of the fund. on his or her retirement:

“pensicner’” means a member of a fund who has retired and is in
receipt of an annuity being paid from the fund:

“preservation fund” means a penston or provident [und into
which the accrued fund benefits of an emplozee whoe
Jeaves the service of an employer due o dismissal,
retrenchment or resignation, or in the event of the
dissolution of the employer’s pension or provident fund.
may be invested:

“pringipal office™ means the principal place of doing business or
keeping records of a fund or fund administrator:

~principal officer”™ means a person responsible for the daily
aperations of a fund. and such duties and responsibilitics
as statutorily specilied:

“provident ind™ means a fund which is not a pension fund.
which permits a person who is or has been a member of
the fund. on his or her retirement. to take his or her benefit
as a cash lump sum:

“Regulatory Authority™ means the Non-Bank Financial
Institutions Regulatory Authority established under the



Nen-Bank Financial Institutions Reauiators Act:

“retirement annuity fund™ means a pension fund

i established tor the sole purpose of providing life

thi

annuities for the members of the fund or annuitics for the
dependents or pominees of the deccased members: or

whose fund rules satisfy the requirement of such a fund
as defined in the Income Tax Act and in which no
entplos er-emplos ce relationship is required before a
person is eligible to become a member:

“retirement date™ imeans the date upoen which the member
becomes eligible to draw a retirement benefit:

“retirement fund™ means any fund provided for purposes of
retivement under this Act:

“retiremant fund business”™ means any business carried on under
a scheme or arrangement established with the object of
prosiding annuities or lump sum pax ments to a person who
belongs or belonged e a class of persons for whose benetit
that scheme or arrangement has been established. when the

<rson reaches his or her retirement age. or for dependants
and beneficiaries of such person upon the persen’s death:

“sponsor” means an erganisation which

‘et

th

is responsible for estahlishing 2 multi-employer fund or
an individual retirement fund:

promotes participation by new employ ers or members in
the fund: and

may perform such services for the fund as are set out in
the rules or are described in an agreement between the
organisation and the fund:

“stakchuolder” means

e an employer or employee who participates in a fund: or

rhy a member or former member of & fund whom the board of

trusiees determines should be treated as a stakeholder:

“sub-fund” means a fund cstablished by a participating emplover

whoe contributes Lo a multi-employer fund and has been
admitted to participate in the multi-empioser fund under
the mubti-employer fund rules: and



Prohibition of
operafing funed
without liccnice

Requiremiont for

licensing fuid

fesiie of licongee

Effect of licensing

“unclaimed benefit™ means any pension benefit that is duc 10 a
retirement fund member or his or her bencficiaries that
has remained wnclaimed or unpaid for a period exceeding
24 months from the due date

PART Il - Livensing of Funeds

3 (1) A person shall not carry on the business of a fund
without a licence issued by the Reeulatory Authority,

(2} A person who contras enes this scction comimits an offence and
is liable Lo a fine not exceeding P2 300 for cach day the oftence
occurs, ar 1o imprisonment for a term not cxceeding five vears, or
to both.

4. A person who wishes to carny on the business of a fund
shall make an application 1o the Regulatory Authority. which
application shall be accompanied by -

fu) three copies vf the fund rules: and

th) such fee as may be preseribed.

5. The Regulatory Authority may issue to a person, a licence o
carry on the business of a fund if it satisfied that -

fa) the fund rules are consistent with this Act:
th) the fund will maintain a sound financial position:

re) the fund will be managed by 4 board of trustees that will
carry on the activities of the fund with integrity. prudence
and protessional skill:

refi the licensing of the fund will not be contrary to (he public
interest: and

fe) the application compiies with any other conditions as may
be prescribed.

6. (1} A fund shall. upon being issued with a licence. become a
body corporate capable of suing and being sued in its own name.
and of doing or performine all such acts or things as may be
necessary or incidental to the exercise of its powers or the
performance of its functions in terms of its rules,

(1) Nolwithstanding amything to the contrary in any written law,
the memorandum. articles of association. constitution or tutes of

| 5



Fund rufes

a body havine contro! of the business of a fund. all asset. rights.
iiabilitics and obligations pertaining to the business of a fund shall
be deemed to be assets. rights, liabilities and obligations ot the
fund 1o the exclusion of any other person.

(3} A person shall not have a claim on the assets or rights. or be
responsible for any liabilitics or obligations of the fund under
subsectivn (20, exeept in so far as the ¢laim has risen or the
responsibility has been incurred in connection with transactions
relating 1o the business of the fund,

() The asscts. rights. liabilitics and obligations of a fund.
including any asscts held by any person in trust for the fund.
existing immediately before the licensing of the fund. shall vest
in and devolve upon the fund without any formal transfer or
cession.
7. (1} The fund rules shall -

rer) slate the name ol the fund:

1Ay state the tvpe and purpose of the fund: and

s comply with such requirements as may be determined by
the Regulatory Authority .

(2) The requirements to be detennined under subsection (1) ey
may include the

ta) membership of a fund. including the conditions lor
eligibility. admission to and termination of membership:

thi contributions 1o be paid into a fund. whether compulsors
or otherwise:

-

henelits to be payable front a fund:
ief) commutation of uiny pension:

re) appointment or election of board of trustees” members und
their powers and duties:

¢ dissolution of a fund. inciudine the appeintment and
powers of a liquidator. and the duty of the liquidator and
actuary. where appropriate. to recognise the rights and
reasonable expectations of the members in relation to
service prior 10 the liquidation date:

rgs amendment or replacement of the rules:



Amendment af
Jund rules

e transler of membership and their assoviated assets and
Habilities into and out of a fund; and

rii manner in which. any dispute between a fund and any
member shall be settled in accordance with the fund’s
dispute resolution process.

(3) Subject (o the provisions of this Act. the rules shall be
hinding vn

e a fund:
rhi any emplover, a member and an officer of a fund: and
fcl any person who puts a ¢laim under the fund rules.

8. {1} Notwithsianding the provisions of this section. the
Regulators Authority may at any time. dircct that {und rules be
amended to comply with the pravisions of this Act. or for the
purposes of protecting the members where necessary,

(2 A principal olficer shall, within 3 day s of the passing of
the resolution approving an amendment or replacement ol the
fund rules. submit three copies of the amendment or replacement
riles to the Regulatory Authority, and any other documentation
or information as may be determined.

i {he Regulatory Authority shall approve an amendment or
replacement of the rules if it is satisfied that the amendment or
replacement of' the rules

(e is consistent with this Act ar any other financial services
faw:

thi will not render a licensed Mind unabie 1o maintain a sound
financial position:

fo) dees not adversely affect the ability of the board of
trustees to manage o licensed Tund with  integrity.
prudence and professional skill:
feli is not contrary to the public interest: or
fe) will not affect any right of a creditor of a licensed fund.
h) Ifan amendment or replacement has the effect of reducing
any benefit that has acerued (0 a member in respect of his or her
service prior to the amendment or replacement. the Regulatory

Authority may reluse to approve the amendment or replacement -

15



Paviment of
contributions

Speetal provisions
rolating to multi-
cmplenor umf
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fimuel

a0 if it is of the opinion that it unrcasonably prejudives any
member or group of members. afier taking inte account
the financial position of a licensed fund: or

¢h) if it has not been approved by 2 majority of the members
of a licensed fund cither in writing or at a meeting called
for the purpose by the board of trustees ot the employ ees,
as the case might be.

(31 Nowwithstanding any contrary provision in this Act. where
the board of trustees is required in terms ol subsection i3) 1o
amend or replace the rules in so far as they affect the rights of
members or former members. the board of trustees may. in
making such an amendment or replacement. limit its application
10 persuns who became members after the date on which the
amendinent or replacement became cffectine

(6)  The Regulatory Authority shall not regard the rules
amended or replaced in terms of subscection (3) as being
inconsistent with the provisions of this Act. by reason only that
the amendment or replacement does not apply 1o persons who
were members before the effective date,

(7 Ihe Reculatory Authority may. atany time. require a fund
1o consolidate its rules and amendments or replacements inte a set
of revised rules.

9. Notwithstanding the fund rules, an employer of a member of a
fund shall. as prescribed. pay into the fund. the following

it any contribution that the employer deducts from the
cmployees remunerazion. in terms of the fund rules:

thi any contribution for which the employer is liable in
terms of the fund rules: and

re) uny outstanding amoum due 1o the member from the
empleyer. including the member's transler vaiue for
which the employer is liable, interms of the {und rules.

10, (1) The hoard of trustees of a multi-employer or an individual
retirement fund may contract with the sponsor of that fund to
provide some or all of the services under section 16 (1) 7

(2) The board of vustees of a multi-cmployer tund or an
individual retivement fund may terminate the services contracted
to a sponsor under subsection (17 where, in the opinion of the said

I



Stwend provivioas
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bourd. the costs incurred tor contracting the sen ices exceed the
henefit o the fund.

(3) The board of trustees of'a multi-employer fund shall, at the
request of the employer. establish a manazemem commiuee tor
the sub-fund:

Provided that

(i) the members emplosed by an employer wha apts
o have a management commitiee shall have the
right 1o cleet at least 30 per cent of the members
of the management committee. and

(i) the quorum a1 any meecting of the management
commitiee shall be at lcast 50 per cent of the
members clected at paragraph (i),

(4) The board of trustees of a multi-employer fund or an
individual retirement fund may delegaic such powers as il deems
necessary 1o the management commitice established under
subscction (3}

Tl Nowithstanding section 17, the Repulatory Authority
may licence an external fund to include members in Botswana,
subjeet to such terms and conditions as may be determined.

(2) The Regulatory Authority shall issue a licence for an external
fund. where it is satistied that

fa; less than 20 members of the fund are ordinarily resident
in Botswana:

th1 not more than 50 per cent of the members are resident in
Botswana;

fci the fund complies with sections 14, 15 and 16, except fir
the appointment of an independent trustee as provided
under paragraph (1i) of the proviso to section 14(2);

redy tire fund submits such reports as the Regulatory Authority
may require: and

fe) the fund is supervised by a regulatory bods approved by
the Regulatory Authority.

{3) An external fund shall not admit members resident in
Botswana if'it is not licensed under this Act,



Spueciul provisions 12.¢1} The Reguiatory Authority may licence a bencticiary
reluting 1o fund subject o such terms and conditions as may be prescribed.
henetiviary fund
{2) The Regulatory Authority shall issue a licence for a
beneficiary fund where it is satisfied that the membership of the
[und consists of

e nominees or dependants of a [ormer member of a tund
whose due benefithas been transferred to such benelician
fund:

thi persons who have clected to transfer from any fund to a
beneticiary [und. amounts awarded to them in werms of a
court order: or

fer nominees ar dependants whose benefits have not been
paid after 24 months of the due datc.

Special provisivns 13.¢1) The Regulatory Authority may issue a licence for a
relating to preservation fund subject to such terms and conditions as may be
preservation fund prescribed.

(M) The Regulatory Authority shall issue o licenee for a
nreservation fund where it is satisfied that the membership of the
fund coasists of

red tormer members of a fund whose membership has been
terminated due to

(1) dismissal. retrenchment ar resignation from
employment. and who have elected to have any lump
sum benefit that is payabie as a result of the
termination transferred to the preservation fund.

(it} the winding up or partial winding vp of the fund.
and the member elects or is required in terms of the
rules, to transler the fund to the preservation fund, or

(it} a transfer of husiness from one employer to another
in terms of section 41 and the employecs are
transferred to another employer. and the
employec elects or is required in terms of the rules.
1o transfer to the presenation fund:

thy former members of another presenvation fund

(i) where that fund i- wound up or i~ partially wound up:
or

til) where the membor elected te have any Jump sum



benefit transferred (o another preseration fund.
whilst being a member of the former preservation
fund:

fe) former members ol a [und whose benelits have not been
paid after 24 months of the due date: or

fef) persons who have clected 1o transfer from any fund 10 a
presecvation [und. amounts awarded 10 those persons in
erms of a court order.

PART 11 - Governanee of Funds andd Funds Adminisiraror

Board of irustees 14.(1) A licensed fund shall have a board ol trustees. which shall
be the governing body of the fund.

{2) Subject to subscction (3) a board of trustees shall comprise of
an odd rumber of trustees of not less than Nive. and not more than
[T members. except where the Regulatory  Authority  has
approved otherwise:

Provided that

(i}  the number of trustees clected by the employer or
sponsor. in the case of a multi-employer fund vra
beneficiary fund. and the number of trustees
clected by the members are equal in number,

(iiy  at least one trustec. who shall be elected hy the
emploser or employee trustees. is an
independent trustee. and

(i) the number of independent trustees does not
exceed the collective number of trustees
appointed by the members and the employer or

SPONSOL,

(3)  The Regulatory  Authority may, following a written
application to the Regulators Awhority by a fund,

fery exemipt any of the following tunds from electing rustees,
from emploayers of the funds or their members

(1) a multi-employer [und.
{iiy  anindividual retirement fund.

{iiiy  an external fund. or

19



{iv]

a beneliciar tund. or

b1 permil an individual retirement fund to have iess than
five board of trustees” members who may be appointed by
the sponsor of the fund. if the Regulators Authority is
sutisfied that

(i)

1)

(111

every member contracts with the fund in his or
her individual capacity and membership is not a
requirement  arising  from a4 contract of
ciployment.

the contract with each individual member
satisfies at lcast the following criteria

fuas  the contributions to be made by the
member are specified. whether lump sum
or repular payments, and shall be
invested within a specificd period of
receipt by the fund.

thhi all the charges that may be deducted Irom
 member’s account are specified.

fecd any payment o an intermediary is
disclosed to the member and authorised
by the member,

fefets  the member can at any time transler his or
her interest in the lund to another
individual retirement tund without the
deduction of any charges. other than the
charges that are reasonable in terms of the
realisation of the member’s interest in the
fund.

iees on retirement. the member may choose
any licensed insurer or a licensed pension
fund from which to purchase an annuity.
Qar

iffi  the only benefit that is payable to a
member hy the fund is the tull value of bis
or ker account in the fund. less such
charges as are specilied in the contract.

evers member has an account which is
denominated in terms of units,

2



(iv)

iv)

{vi)

(vii)

(viii)

the unit pricing mechanism is described in the
rules in such a way thot the persons managing the
business of the fund has ¢ no discretion as te how
the unit price is determined.

the method of managing the fund is such that. at
all times. the fair value of the assets of the fund.
as determined in terms of the relevant accounting
standards. is equal to the number of units in a
member’s aceount, muliplicd by the unit price of
those units,

the methods of communication to members meets
the standards sci by 1he Reguolatory Authority,

the fund holds such capital as the Repulators
Authority may determine. and

the management of the fund is regularly
scrutintsed by an independent administrator who
submits a report to the Regulators Authority 1o
the effect that

et the management of the fund complies
with all contracts with members and with
other criteria set out in this section. and

thh)  the capital held by the fund has at al}
times satisfied the requirements of the
Regulatory Authority

{4) Subject 1o subsection (L. the board of trustees shall through
its rules. regulate its own procedure and provide for the
constitution of the board of trustees. appointment. selection or
cleetion of its board of trustees members and the terms of office.
1S mectings. quoruny, voting rights and casting voes in @ case of’

a deadlock:

Provided that

{i}

(it}

where the board of trustees consists of five or less
of its members. the quorum ol the meeting shall
be all the board of trustees members.

at least 30 per cent of the board off
trustees’ members appointed by the members
shall be present to make a quorum.



Object of board
of trustees

Duiies of board of
frustees

(i at least 30 per cent of the board of trustees”
members appointed by the employer or sponsor
shall be present to make a quorum. and

{iv)  the board of trustees shall meet at least four times
a v

15) The hoard of trustees shall satisfy the minimum standards
determined by the Regulators Authorits.

(6} Where a fund is permitied to have less than five board of
trustees members in terms of subsection (3)hy, the Regulatory
Authority may exempt the fund from compliance with section 10
of the Act.

I5. (1) The object of a board of trustees shall he to manage a
licensed fund in the best interest of its members in terms of this
Act and its rules.

(21 A board of trustees shatl, 1 pursuing its obiects -
fers adopt a code of conduct which shall comply with such
cnaditions as may be determined by the Repulatory

Authogits, including a duty to

i act  with  due  care.  diligence  and  good
faith.

(it  manage conflicts of interest and act with
impartiality 10 respect of all members. and

(ili)  obtain expert advice on matters where board
of trustees lack sufficient expertise:

>

adopt and implement. with expert assistance where the
board of trustees lack sufficient expertise, an investment
policy, communication policy and a risk management
policy that complies with such standards as may be
determined by the Repufatory Authority: and

fes have its assessment carried owt annually. either by the
board of trustees or an independent assessar. using the
criteria consistent with that determined by the Regulatory
Authority,

16011 A board of trustees shall appoint and manage service
proniders

rerd who shall perfurm the functions required by a licensed
[und. including

L,
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fels

fes

ii) a fund administrator who shall

. maintain the memburship records of the
licensed fund,

thhi conlect contributions on behalf ol the
livensed fund.

feci pay benctits, and

fedefl TCMIL 3Ny CXCESs mones s Lo investment
managers when appropriate.

(i) one or more investment managers, who are
competent o implement the investment policy.

(iti} a custodian. who shall hold the physical asscts
independently from the fund and any investiment
manager or insurer. where the fund owns assets other
than policies of insurance or units in g collective
investiment scheme.

{iv) one or more insurers. where the licensed fund
provides any benefits to a member in excess nf the
assets held in respect of that member,

iv) an auditor. and

{vi) an actuary. unless the fund has been exempted from
requiring actuarial valuation in terms of section 32,

who shall ensure that proper registers and records of the
operations ol the licensed fund are kept. inclusive of
preper minutes of all resolutions passed by the board of
lrustees:

(o take all reasonable steps to ensure that contributions are
paid on time to the licensed fund in terms of this Aet;

to ensurc that adequate and appropriate information is
communicated to stakcheolders informing them of their
rights. benefits and duties in terms of the rules. together
with such matters as may be determined by the Regulatory
Authority

o ensure that the rules. the operation and administration
of the licensed fund complies with this Act and other
financial serviees laws; and

i
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if+ 1w ensure that the licensed fund is protected against the
dishonesty of. crrors commitied by the board of trusiees.
principal officer or any other official of the licensed fund.
cither by way of puarantee {rom the employer or by way
ofinsurance ot such amount as the board of trustees acting
on expert advice and afier taking account of the risks to
which the licensed fund is exposed. deems adequate:

Provided that the appointments under this
subscetion shall be subject to the tollowing
conditions

(i) the service provider is licensed o pertorm
the refevant service,

(ii) the board ef trustecs has tahen reasonable steps to
assure themselves that the service provider
has adequate systems and controls to
perform the functions that have been
deicgated to them.

(i) the board of trustees has a contract with the
service provider which meets the reguirements
determined by the Regulaters Authority.

(iv)  the board of trustees monitors the performance ol
the service provider in terms of benchmarks as
detailed described in the contract. and

(v)y  the board of trustees rcviews the appointment of
the service provider at least onee every thice

years.

i Notwithstanding the provisions of section 16(1) 1 i) a
fund shall be permitted to hold and manage investments;

Provided that
i the fund has the required skifls and expertise, and

i the fund notilics the Regulatory Authority through
its annual investment returns,

Principal ot i7.01) A licensed fund shail have a principal office in
Batswana

(2) The board of trustees of a licensed fund shall notily the
Reguiatory Authority of the iddress of the prineipal office within
30 day s of the licensing of the fund.



Principal officer amd
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(31 The board o) trustees of a licensed fund shall notify the
Regulatory Authorits of any change of address of the principal
office within 30 days after the change of address.

18.(1) A licensed fund shall appoint a principal officer in
terms af its rules. and such person shall be appointed if he or
she

farr is resident in Botswana: and

rhi satishies the criteria for appointment of a principal alficer
as may be prescribed.

(2) Notwithstanding subscction (1), an external fund shall
appoint a representative whao shall be the responsible ofticer off
an employer. and such person shall be appointed if he or she -

fc) is ordinarily resident in Botswana: and

rh) satisfies the criteria for appointment of a representative in
terms of this Act.

(3) A licensed fund or an external fund may. with the approval
of the Regulatory Authority. appoint an acting principal officer
ar his or her representative. in the abseace of the substantive
principal officer or representative, or where the principal ofticer
o his or her representative is unable to perform his or her
functions under this Act.

(1) Where a fund is required to take an action in terms of this Act,
it shall be the duts vl a principal officer or his or her represeatative
Lo ensure that the uct is done.

(3) A principal officer or his or her representative shall report to
the Regulatory Authority within 14 days of being aware of any
activity of a licensed fund

) that is not compliant with the provisions ol any linancial
servieces law:

rhy that may prejudice the interests of its members: or

re's that is pot carried out with the approval of the Regulaton
Authority or without consuitation as may be required by
this Act.

(6) A licensed fund that fails to appoint a principal officer ar his
or her representative commits an offence is liable o a fine oot
exceeding PA0 000 for cacl day the oflence ocewrs,



(7} A licensed Tund that knewingly employs a contraller or his or
her representative who is not suitable in crms of this section
cammits an offence and is liable to a fine as finc not exceeding
IERTYRUYIVS

Daunres of principed 19. The principal ofticer’s duties shall include
afficer
repensuring that the fund complies with this Act and its
Regulations and any other releyant financial services law:

rhiadvising the Regulators Autharity of any changes in the
fund rules within 30 days of the changes:

rdi informing all members of the lund of any amendment o
the rules:

submitting the financial statements on behalf of the
fund to the Regulatory Authority as prescribed:

fe

ifr signing all relevant documents o be submitted o the
Regulatory Authority and the statutery returns which
have to e signed together with the Chairperson of the
board of trustees:

fi0 ensuring tinely communication with members of the
fund on fund mauters. and

1l any other duties as may be determined by the
Regulators Authority

Terminaiion aid 20. 1) Acontroller who resigns his or her position with a licensed
resignation of fund or a fund administrator. or whose appointment has heen
controller terminated by licensed fund or fund administrator. shall, within

14 days of the resignation or twermination. inform the Regulatory
Authority of the resignation or termination in writing.

(2) A licensed fund or fund administrator shall inform the
regulatory authority in writing, of the resignation or termination,
within 14 days of the resignation or termination.
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{3 \controller wha is a principal ofticer of a licensed fund.
or a chiel executive olficer or a compliance oflicer of a fund
administrator. and who resigns from his or her position. or
whosc appointment is terminated. shall. within 14 days of the
resignation or terminalion. submit Lo the Regulatory Authority

rerr 3 completed form as may be preseribed: and

thy g report on matters relating to the licensed fund or fund
administrator during his or her wenure as a contraller.

{(4) Amy information contained in a report submitted by a
contraller in terms of subscction (3) (b shall not be used by the
Regulatory Authority in any subsequent criminal proceedings
against the controller.

{3) A person who contravences a provision of this section commits
an offence and is liable to a fine not exceeding P30 000.

21.¢1) A licensed fund shall appoint in terms of its rules
fayan auditor. who shail not be an officer of the Tund:
th) an actuary: and

fer o tupd administrator. who is licensed in terms of section
23,

(2) Notwithstanding subscction {1). a fund exempted under
section 32 (3) may op! W appoint an actuary.

(3} A fund shal! appoint an actuary if it is satisfied that the person

ter) qualifes and is certified as an acwary : and

thy belongs W a professional actuarial body recognised by the
Regulatory Authority.

(9 An auditor. actuary. fund adminisirator, custodian. assct
manager or asset consultant shall within 14 days. report to the
Regulatory Authority any activity of'a fund that he or she is aw are
of or is suspicious of. which activity is not complaint with the
provisions of any financial scrvices law. and of which the board
of trustees has not taken adequate steps to cnsure compliance.

(3) A fund that fails to appoint an auditor. actuary. fund

administrator.  custodian. asset manager or asset consultant
commits an vffence and is liable to a fine not exceeding P30 000.

7
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77 (1) Where the appaintment of an auditor. actuary. fund
administrator. custodian. assel manager or asset consultant ts
terminated or he or she resigns. the audit v, actuary. fund
administrator, custodian. assct manager or asset consultant shall,
within 14 days of such termination or resigration. inform the
Regulatory Authuority of the (ermination or resjgnation in
writing. and shall submit to the Regulatory vathority o stalement
afwhat he or she believes to he the reason for that eemination
1 resignation.

/31 “The termination of appeintment of an auditer. actuary. fund
administrator. custodian. asset manager or assct consultant

of a licensed fund shall not exempl an auditor. actuary, (und
administrator. custodian. asset manager or assel consultant

from submitting a report or informing the Regulatory Authority
of matters relating to the licensed fund under this Pari. of which
the auditor. actuary. fund administrator. custodian. asset manager
or asset consultant has a duty to submil. had the appointment not
been lerminated.

(3) A person who contravenes a proy ision o1 this section is liable
1o a line not excveding P3G 000,

231} A persan shall not act as a fund administrater without &
lieence under this Act,

(2)  An applicant shall make an application o act as a fund
administrator in such form. and upon pas ment of such fee as may
be prescribed.

(3) A person who contravenes this section commits an utfence
and is liable to a fine not exceeding P100 000 or to a term of
imprisonment not exceeding six months, or to both,

24, A fund administrator shal!
far administer @ fund in o responsible muaner:

chi maintain such books of accounts of a fund and other
records as may be necessary for purposes ol administering
a fund:

tc; submit (o the Regulatory Authority. audited accounts ofa
fund and such other statements and reports within four
months after the end of the financial year. in the
prescribed format: and

fd) maintain  adequate  resources  to meel the fund
administeator’s commitment W a fund and to manage the

pisks which the tund iy exposed 1o,

28



Governanee of
fund adniinistrator

2500 A tund administrator shall have a board of direcivrs

fer the majority of which shall be independent directors:

thi which shall comprise of @ number of mixed relevant
professtonals and skills required o exercise their duties
diligently as determined by the Regulatory Authority

r¢) which shall establish sub-committees that have clearly
stated terms of reference. including an audit and risk
committec. a remuneration commitiee and a finance
commiitec:

d

—

In' (!)

(2)

(3)

which shall have at least four meetings per annum: and

which shall adopt and implement the following -

(i
{in
(i)
(iv)
(v)

(vi}

(vif)
(vidl)
(ix)

(X)

Caens
camplianee with this Act and that an internal audit is carried oul
when requested by the Regulatory Authority.

Board charter.

Code ef conduct of the board ol direciors,
Conflict ol interest policy.

Risk management policy.

Fraud policy,

Anti-Money Laundering and Combatting of
Financing of Terrorism policy.

Communication policy.
Training palicy.
Remuneration policy, and

Information and Communication  Technology
policy.

fund administrator shall ensure that  there i

The core functions of a fund administrator in terms of
scctions 16 and 24 shall not be outsourced to any third party.

B
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Y. (1) A fund administrator shall appuint service providers,
including an auditor who shali not be an officer of the fund
administrator,

(2) Where the appointment of the auditor under subsection (1} is
terminated. the auditor and the iund administrator shall. within I4
days of such termination or resignation. infurm the Regulaiory
Authority of the termination or resiznation in writing. and shall
suhmit to the Regulators Authority a statement of what he or she
belicves to be reason Tor that termination or resignation.

27. (1) A lund administrator shall. within four months after the
end of its financial year. submit to the Regulatory Authority the
following annual returns. in terms of section 24 of the Act

) audited financial statements: and
thy the annual return for a fund administrator.

(2) An administrator shall report on the affairs of its
administration services and not on the affairs of group. s a
subsidiar.,

(3) I the Regulatory Authority is not satisHed with any andited
annual returns submitted in wrms of subsection i 1) the
Regufatory Authority shall submit the awdited annual returns,
directing the fund administrator to provide further information as
i may require.

28, A petirement fund, and any person who provides services to
a retirement fund. shall establish procedures to prevent a
financial crime or money laundering and {financing of terrorism
in accordance with the relevant legislation. including

rer torming the necessan know-your-customer due
diligence vn the members. and it and proper due
diligence on ultimate controllers, beneficial owners
and beneliciaries of the pension fund:

by 1aking enbanced mcasures with respect 1o higher risk
members:

wwr monitoring complex. unusually large transactions. or
unusual patterns of transactions. that have no apparent
o visible eeonemic or faw ful purpose:



Durv 1o report
Tinancial erime

Accowns of fund

re developing internal programines. including waining
programmes. procedures. controls and audit lunctions
e combat moncy laundering: and

fer  ensuring that pension fund’s (oreign branches and
subsidiaries nhserve appropriate anti-mone)
laundering and combating of financing of lerrorism
reqguirements.

(2) Ihe Regulatory Authority may make rules w Turther
cnhance anti-money laundering and combating of financing of
terrorism measures.

(3)  The Regulatory Authority shall have the power to share
information and cooperate in all ways necessary with other
domestic and foreign supervisors for anti-money Jaundering and
combating the financing ol terrorism purposcs.

29.(1) A rctirement fund and any authorised person shall report
immediately to the Regulators Authority any evidence of criminal
activity cither in Batswana or elsewhere which the retirement
fund or authorised person suspects is associated with the use of its
institution or services,

(2} The Regulatory Authority may further set out

fas the circumstances in which the reports described in
subsection (1} shall be made and whether such reports
shall be provided o other authorities within Botswana:
and

thi the procedures that an authorised person shall adopt to
minimisc the risk that the financial sy stem in Botswana is
used 1o faciiitate criminal activits. including measures W
reduce money laundering and financing of terrorism.

PART IV - Foawmeial Reguiren nts

30.001 A licensed lund shall maintain such books ¢l accounts
and other records as may be necessarny for purpeses of the fund.

(2) A licensed fund shall. within four months after the end of its
financial year. submit to the Regulutors Authority. audited
accounts and such other statements and reports as may be
required,

(33 Where the Reprulatory Authority s not satisfied with any
audited accounts, statements and reports submitted in terms of

3l
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subsection (2), the Regulators Authonty shall return the audited
accounts. statcments or reports and direct the fund to provide
{urther information as it may require.

{4 Any audited accounts. statements or reports returned to the
fund in terms of subsection (3) shall be re-submitted within 30
day s of such return.

3100 Al the assets of a fund. including title deeds and
Securities. shall be registered in the nume of

fets the fund: or

th) a custodian appointcd by the hoard of trustees and
approved by the Regulatory Authority.

{2) An insurance policy or unit in a collective scheme shall be
held in the name of the fund or nominec.

32010 Subiect o the provisions of this section. a licensed fund
shall cause its financial condition 1o be investigated and reported
upon by an actuary at such time and in such manner as may be
determined by the Regulatory Authority.

(2} A report made in terms of subsection (1) shall be submitted
to the Regulatory Authority within four maonths of the end of the
financial year.

(3] Where the Regulatory Authority is satisfied that the fund rules
and financial metheds adopted by a licensed fund will render
periodical  imestigations by an actuary  unnecessary.  the
Regulatory Authority shall. where it is requested by the fund in
writing. exempt such fund from compliance with subsection (1).
subject to such conditions as it deems it

(4} The Regulatory Authority may vary any condition or cancel
any excemption granted in s of subsection (3),

(50 Where an actuarial report reveals an actuarial surplus. the
board ol trustees may apportion the actuarial surplus between
stakcholders in a2 manner that the board of trustces deems
equitable and as approved by the Regulatory Authority.

(6} Where actuarial surplus referred to in subsection (3) is
apportioned o

e a cuerent member. it shall be used to improve benefits
in terms of the rules and shall not be paid to the member
until such time as the member qualifies Tor i benelit in
terms of the rules:

4
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by a former member. it shall be paid out in cash to the
[ormer member. less tax payable on that amount: or

/¢4 an employer, it shall be credited to an employer reserve
account established in terms ol the rules. and any credit
balance which may be wtilised at the request ol the
employ er for sueh purposes as are provided in the rules.

33.01) Where the Regulators Authority . alier examination of
any return oy report of a ticensed fund. is of the opinion that the
fund is not in a financially sound condition. and a satistactory
scheme sctting out arrangements for the purpose of bringing the
fund into a sound financial condition within a reasonable period
has not been submitted to

ta) the Regulatory Authority shall direct the fund to submit a
scheme setting out arrangements for the purpose of
bringing the fund into a financially sound condition within
a period which it considers to be reasonable: and

(hy the fund shall submit such scheme o the Regulators
Authority within 30 days trom the date directed wnder
paragraph /e, together with a report on the scheme by the
actuary or. by an auditor where an actuary has not been
appointed in terms of section 21 (2).

{2) The Regulatory Authority may. after considering a scheme
submitted in terms of subsection (1) -

ta; approve the scheime. subject 1o such conditions. if any, as
it deems fit: or

th) reject the scheme. whereupon the [und shall submit a new
scheme in accordance with the dircctions of the
Regulators Authority.

(3) Where. after consideration of a scheme submitted in terms of
subsection (1), the Regulatory Authority is of the opinion that it
is impossible or impracticable to bring a fund inte a sound
financial condition within a reasonab’e perind. the Regulatory
Authority may direct that the whaole or a part of the business of
the fund be wound up.

34.(1) A tund shall not borrow money in excess of 23 per cent
of the previous year's annual income. cxcept with the prior
written consent of the Regulatory Authority.

(2) ‘The Regulatory Autherity may. afler consultation with the
Minister. by administrative rufe

L)
et



) prohibit any fund itom making investments of a certain
description:

thi require any fund to realise the whole or part of a particu ke
investment within a specified perind:

fe) set masimum limits as percentages ol the total Tair value
of the assets of a fund for cach class of investment.
whether it is an investment in Botswana or a foreign
investment: and

() require a fund to take action to remedy any breach of the
limits sct in paragraph ¢,

{3) A licensed fund shall not invest. whether by foan or
otherw ise

fu) in the business of an employer or of an associate of an
employer. more than five per cent uf the aggregme value
ol its ussets in Botswana. except where such investment
carries a guarantee [rom the Botswana Government:

Provided that the Regulatory  Authority may
exempt. either wholly or in part. any fund from the
provisions of this subsection and subject 1o such
conditions as it deems it and

by ils assets in any business referred to i paragraph ra).
uniess the return on such investment is reasonable and the
investment is not prejudivial to the lund.

() The Regulatory Authority may require a fund to take such
activn as it deems necessary o protect the members of the fund
against the risk of

a mismanagement of the assets of the fund: or

rhs managing the assets in a way that the fund may be unable
1o meet its Labilities or {ulfil the reasonable expectation of
its members.

{(3) Where the rules give a member a right te select an i estment
of their interest from various investment portfolios. cach of such
investment portfolios shall comply with the timits set under
subsection {2} f¢

(6) Where an error is made in the timing ol the imestient ol a
contribution or in the implementation o1 a switch instruction that
is valid in terms of the rules. cach member affected by the error



shall be placed in the position that he or shie would have been in,
if such error had not been made. and the cost of such adjustment
shall be debited against the reserves held in the fund or paid to the
fund by the sponsar or the fund administrator.

PART V - Stutwtory: Munugcment. Termination and 11 nding Up

Appoiniment of

sl iory momdger

33D The High Court may. on application by the Regulatory
Authority. or with the Regulatory Authority s written consent,
appoint a person o be a statutor manager of a fund administrator.

{2)  The High Court may vnly make ihe appointment under

subsection (1) -

ftij

th)

where the High Court is satisfied that the fund
administrator requested the appointment: or

where it appears to the High Court that the fund
administrator

(i) is not complying with this Act or g
financial services law,

(iiy  is.orislikely tobe. inan unsound financial
posilion. or

(i} is. or may be. involved in financial crime.
and the High Court considers it in the interests of

the members of the fund or the clients of the fund
administrator to make the appointment.

(3 Subject to subsection {4) the Regulaton Authority may
appeint a person to be a statutory manager of a fund administrator
where it appears to the Regulators Authority that

‘edd

thj

subsection 2vhs is applicable: or

it is necessary Lo appoint a slatutory manager
urgentiy o protect

(i the interests of the members of the fund or
the clients of the fund administrator.

(i) the stability, fairness, cfficiency and
orderliness of the financial system. or

(iti}  the salety and soundness of financial
institutions
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i4)  An appointment in terms of subsection (3) shall take
cffect immediately and the Regulatory Authority shail, within
five working days after the appointment or as soon as
practicable. apply to the High Court for an order confirming the
appointment,

(33 The High Court shall conlirm the appointment made i
terms of subsection (3) unless it is satisfivd that the Regulatory
suthority was not entitted 1o make the appointment or that the
grounds for making the appointment no longer exist.

(6)  ‘The High Court may further give an order on ancillary
matters. including costs.

36. (1) Where statutory management is granied in respect ol a
fund administrator. any refercnce in this Act to a fund
administrator shall. unless inconsistent with the provisions of
this Act. be construcd as a refercnee 10 a statutory manager.

2} Phe statutory manpager of a fund or fund administrator
shall

e manage the affairs of the fund administrator to
the exclusion ol its board ol directors or other
Mandgers;

ihi have power o repudiate a contract o which the
fund administrator is a party. but only if the
statutory manager considers the contract
dewrimental to the interest- o the fund or the
members of the fund: and

i be entitled 1o receive such remuneration from the
institution as the High Court orders.

{3) A repudiation of a contract in lerms of subsection (21h
shall not afTect any rights of the parties thut have acerued before
the repudiation,

{4 [he statutory manager of a fund or a fund administrator
shall manage the affairs of the fund administrator efticiently and

shall as soon as practicable. report to the Regulatory Authority

fri on the steps to be taken to ensure that the fund
administrator

(i) complies with this Act or financial
sgrvices lans.

{ii is financially souid. and
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(i} is not involved in any financial crime: and

thi Where the statutors manager considers that it is not
practicable to take steps in paragraph i, the
statutory manager shall consider

(i) whether steps may be taken o ranster the
business of the lund administrator 1o another
appropriate person and. ifso. to whom and
on what terms, and

(i) whether the inslitution may be wound
up.

{5) A statutory manager of a fund or a fund administrator shail
comply with written directions from the Regulatory Authority in
relation to his or her functions.

(0} [he statutory manager ol a fund or a fund administrator
may apply 1o the High Court at any time for directions.

{7} The Regulatory Autharity may at any time remove a
statutory manager from office. and appoint a replacement. for
whom the Regulatory Authority shail apply to court (ar an order
confirming the appointment in terms of section 33.

(8) The statutory manager of a fund or a fund administrator
shall nat be liable for a loss that the fund administrator suffers
unless it is established that the loss was caused by the statutory
manager's fraud. dishonesty . negligence or willful failure 1o
comply with the law.,

37. Where a statutory manager is appointed to & fund of fund
administrator, the Regulatory Authorits shall ensure that such
statutory manager remains appointed until

fet) the Regulators Authority is satisfied that the
grounds for making the appointment no longer
exist: or

thy the Regulatory Authority applics to the High Court
for the fund administrator to be wound up on the
basis that the Regulatory Authority considers the
fund to be insolvent and that it is unlikely to return
to solvency within a reasonable time.

38.41) The Regulatory Authority may appuinla person to be a
curator tristee of a fund where it appears to the Regulators
Authaority that
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39. Wherce a curator trustee is appointed to a fund. the
Regulatory Authority shali ensure that such curator trustee
remains appointed until

T the Regulators Authority is satisfied that the
grounds for making the appointment no
longer exist: and

thi the Regulators Authority determines that the
provisions of eetion 4D e ane applicable to the fund
on the basis that the Regulatory Authority
considers the fund to be not financially sound
and that it is unlikels 1o return o financial
soundness within a reasonable time.

40.(1) Subject to the provisions of this Part. a licensed fund
may be terminated

il in terms of the rules:

th on the direction of the Regulatory Authorits: or
by liguidation by the Regulatory Authority.
where the Reeulatory Authority is satisbicd that
the {und cannot be restored 1o a Onancially sound
condition within a reasonable period.

i) Where a fund is terminated in terms of subsection (1),
and its assels and liabilities arc 1o be translerred 1o one or more
uther funds. the board of trustees shaii oy ersee the process ol
transfer in terms of Part V1,

41.01) Nawwithstanding the fund rules. whore a fund is Hguidated
and its assets are o be distributed amwongst stakeholders, a
liquidator approved by the Regulatory  Authority  shall be
appeinted in the manner set out in the fund rules.

(2} A liquidator shall. with the approval of the Regulator
Authority . determine the date of liquidation and the period of
back-dating il any. for the purpose of including in the
caleulations tor the liquidation of those members who during
that period. resigned or were discharged solely because of the
impeding winding up of the business operations of an employer.
who shall be deemed members for the purposes of liquidation.

{3} The provisions of this Act shall continue o apply 10 a func
referred o in subsection {1 as if the liquidator is the buard of
trustees of the fund. unti! the liguidation is complete.

T
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(4} The liguidator appointed in terms of subsection (13 shall as
soon as possible after completion of the liguidation

a1 realise the assets of a fund: and
h) Joadae with the Regulatory Authorits

(1) a list of the assets and liabilities ol a fund certified by
him or her as correct. and

{ii} a4 scheme setting out the manner in which he or she
proposcs to realise the assets of a fund to discharge
the liabilitics to persons other than members and
beneficiaries and Lo meet the expenses of the
liquidation.

(3) Where @ minimum benefit applies and the total amount of the
migimum henefit for all members of a fund at the effective date
of the liquidation is greater than the fair value of the assels of the
fund after deducting any current liabilitics of the {und. the
shortfall shall represent a debt pay able by the employer to the fund
and the liguidator shall recover the debt from the employer,

(0) A liquidator may apply o the iligh Court 1o pay any
remaining credit balance in the employer reserve account to the
employer. less any tax payable on that amount

el dlter satisfying the members’ rights and reasonable
eapectations in relation o past service:

thy aler provision has been made for expenses of the
liquidation: and

fc; when the liquidator has determined that there is a credit
balance in an employer reserve account.

(7) Yor purposes of subsection {6). an actuary shall submit a
report. which report shall show the proportion of the amount
available Tor distribution which the actuary recommends may be
applied for the benefit of the heneficiary :

Provided that if the fund has not appointed an actuary in
terms of section 21. the amount to be applied for the benefit of

each beneficiary shall be determined by the liquidator,

{8) A liyuidator shall submit the report provided under subsection
{71 fo the Regulatory Authority with his or her

i estimate of the total amount avaitable for distribution: and

4



rhi recommendation on how to apply the amount for the
benefit of the beneficiary

(91 The report submitted by a liquidator under subsection ¢ 8) shall
be open for inspection at the principal office of a fund for a period
of one muonth.

(103 The Reaufators Authorits shall

s at the expense of the fund. canse Notice to be published
tn the Guzette and in 4 newspaper of national circulation
o speeily the period and the place at which the report
relerred o under subsection (9) shall be open for
inspection: and

b call upon any person who has an objection to the method
uf distribution recommended by the liguidator to lodge his
or ber objection in writing. within such period as may be
specified in the Notice. which shatl not be less thap one
month from the last day on which the report was open for
inspection.

(113 Where an objection

ar is not dodged with the Regulatory  Authority  under
subseetion (107, the Regulatory Authority shall direet a
fiquidator to complete liquidation in accordance with the
scheme recommended: or

tby is [ndged with the Regulatory Authority under subsection
(10}, the Regulatory Authority shall consider the abjection
and direct a liquidator o complete the liquidation in
accordance with the scheme as recommended or as
amended by the Reoulatony Authority, in such manner as
it considers appropriaie.

1123 Subject to subsection 4, the Regulatory Authority may give
i liguidator such direction relating to the liguidation as it deems
fit, and the direction shall he binding on the liguidataor.

{13) A person aggrieved by the direction of the Regulator
Autherity  shall. within two months of” the dircetion being
cammunicated (o him or her, submit 1o the High Coune a copy of
the direction received under subsection ( 12y and may appeal to
the High Court for an order setting aside the direction or fir the
High Court o make such other order as it deems fit.

(14) A liquidator shall. within 30 days of completion of the

liquidation. lodge with the Regulawry Authority. a final account
signed and certified by him or her as correct. and showing the

41
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manner in which the assets of a fund have been realised and
distributed.

(15) A liguidator shail satisfy himsell or herself of a claim against
a fund. subject Lo a right of appeal tv the High Courl. and the
liquidator may require any claim to be made on atfidavit.

(16) The Regulaters Authority may authorise a departure from
the process referred to under subsection (6} where the process
may cause a significant reduction in the member’s benefit. subject
o such terms and conditions as the Regulatory Authority mas
determine.

42.{1) Subicct to subsection (2). where the participation ot an
employer fund ccases and the assets corresponding 1o the
menibers employed by the employer are Lo be distributed amongst
stakeholders. section 41§ shalt apply.

2} A liguidator shall not be appointed where a sub-fund is
liquidated. and the board of trustees shall perform the functions
of the liquidator in terms of section 41,

{3} The board of trustees shall perform the functions assigned to
the liquidator in terms of section 41 in respect of the assets and
liabilities corresponding o the members employed by an
employer.

43. The sponsor of an individual retirement fund shall stand in
the place of an employer in terms of section 41 (3) and (6).

Provided that the balances in any reserve account. other
than a sponsor reserve holding any capital of a fund. shall be used
for the benefit of the members.

44, Notwjthstanding any other written law, in the event of the
liquidation of a licensed fund

fey seeured creditors shall have preference on the percentage
borne by fund on the total assets of the {und ot the time the
fund borrowed [rom the creditor. only up 1o the limit of
the borrowing permitted under scetion 34: and

thy the members of the fund shall have preference against a
claimant in the distribution of such assets of the fund as
shall remain afier the claims of sccured creditors have
been met under paragraph fu).



PART V1 - dmalsamctions wid Transfers

Al waniction 43.(1} Subicct to the provisions of this Part. with the approval
and tremspor of the Regulatory Authority

rid twoe or more leensed (unds may amal camate and become
ane licensed fund: or

thy a ticensed fund may transfer all or any ol its as=cts and
liabilities ¢ another licensed [und,

{2) Atthe written request of a member. this Parn shall not apply
to the transfer-

feri of a portion of a benefit due to the member from one
fund to another, which benefit that a member does not
lake as cash lump sum on change of his or her
employment: or

thy of his or her interest in ance licensed Individual retirement
fund to another. subject to such conditions as the
Regulatory Authority may determine:

Provided that bath funds are exempt front actuarial
valuation in lerms of section 32 (3).

Notice of intention 46.(1) Notwithstanding any provision of the rules, and unless
to amulgumute the stakeholders have m writing waived the requirement for
or transfer notice. the licensed fund shall give the stakeholders at least four

weeks written notice of an intention to lodge an application for
amalgamation or transfer. together with such information as the
Regulatory Authority may require.

120 A notice under subsection (1) shall. in a language that the
members can reasonably be expected to understand. set out

ferd the terms of the amalgamation or transler;

ths the determination ol the value including the sharing o any
reserves in the transfer or fund: and

re) the application of the transfer value in the transferee fund.

{3) A licensed fund shalf submit to the Regulatory Authority the
following
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fgra notice of any proposed amalgamation or transfer
referred to under subsection (2):

rhi the werms of the notice:

i o copy of the scheme setting out details of the proposed
amalgamation or transfer:

ffs acopy of every actuarial report:

fe) any ather statement taken into account for the purposes of
the scheme:

(fi anoticc advising stakcholders of the intended
amalgamation or transfer: and

ig+ proof of consent of members.

{4) The Regulatory Authority may. upon receipt of the documents
under subsection (3). require additional information from a
licensed fund which has submitied the documents. including any
special report by an actuary or auditor as it deems fit.

{5) Where a new fund is to be created as a consequence of the
amalgamation or transfer. a report required under subsection (3)
f¢+ shall include an application for licensing a new fund in terms
of this Act.

(6) A stakeholder may. in writing. ladge an objection 10 the
proposed amalgamation or transler with the principal officer
during the notice period specified under subsection (1).

(7} The board of trustees shull. before submitting an application
to the Regulatory Aathority. consider the objection Jodged under
subscetion (6) and attach to the application submilted. a summary
of the ubjection and the action taken by it in response 1o the
ohjection.

47.(1) The Regulatory Authorits may provide approval 1o a fund
and approve that the new fund shall be licensed in terms of this
Acl. if it is satisfied that

fer) the proposed amalgamation or transfer has given [full
recognition o the transferring member’s rights  and
reasonable expectations in respect of benelits related to
their service prior to the effective date of the transfer or
amalgamation. and to the participation in any reserve
account;
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ib) the preposed amalgamation or transter shail not render any
fund that is a parts to it and which will continue to exist if
the proposed amalgamation or transfer is completed.
unable

(1)t meet the requirements of this Act.

(1) e remain in a seund financial condition, or

{1ii} in the case of a fund that is notin g sound linancial
condition. to attain such a condition within a period
considered by the Regulatory Authority to be

satisfactory:

i

any rules of a fund that is a party 1o the proposed
amalgamation or lransfer have been provided and have
been

(it complied with, or

(i} where such provisions mas be complied with at an
appropriate time. adeguate arrangements have been
made w ensure compliance: and

tedi any new fund that is created may be licensed in lerms of
this Act,

{2y The Regulatory Authority shall. upon completion of
amalgamation or transfer. issue a certificate of amalgamation or
transfer to the new fund.

Effects 48.(1) Upon completion of an amalgamation of (wo or more
of amalganation or funds -
ey fer

far any fund that has ceased to have any assets or labilites
as o result of the amalgamation shall be deemed 1o be
dissolved and the Regulators Autherity shall cancel the
licence ol any such fund: and

thy where a new fund is created as a result of the
amalgamation. the assets of the amalgamated funds <hall
vest in the new fund which shall asswme the liabilities of
the amaligamated funds.

(2) Upen completion of the transfer of all the assets and habilities
of a licensed fund

oo the Tund shall be deemed w0 he dissolved and the
Regulatory Authority shall cancel the licence of the fund:
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thy where any change of name in the new fund has been
agreed upan. the Regulatory Authority shall enter the new
name 1n its records in place of the name of the dissohved
fund. and shall issue a licence to the fund under its new
name: and

rer the assets of the dissobved fund shal be transferred 1o the
new fund and the new fund shall assume the lahilities of
the dissolved fund.

(3} The amalgamation of two or more licensed {unds or the
transfer of asscts and labilitics under this Part shall not affect the
rights of a creditor of a party 1o the transaction except in his or her
capacity as a member of such party.

{4) Where a fund uses all or part of the fund credit available in
respect of & member on the member’s retirement to purchase an
annuity policy from a licensed insurer. and that annuity policy
complies with such conditions as may be prescribed by the
Regulatory Autharity

fer) the provisions of this Part shall not apply :

thy 1he purchase of the annuity policy shall be regarded as a
benefit payment; and

fer the fund shall have no other obligation in respect of that
member for the provision of any further bencfits in
relation to the capital used to purchase the annuity.

VII - Provisions relating to Pension Benefirs

49.01) Notwithstanding the rules. and subject to section 48. a
benefit provided for in the fund rules. or a right to such henefit, or
a right in respect of contributions made by or on belialf of he
member. shafl not

fa) be capable of heing reduced. transferred or ceded. pledged
or hy pothecated:

th) be Hable 1o be attached or subjected to amy form or
exceution under a judgment or order of a court: or

fe) be capable of being taken into account in a determination
of a judgment debtor’s financial position in terms of the
Magistrates” Court Act.

(2} A licensed fund may withhold or suspend pasment on a
benefit or a right. where a member or beneticiary attempts 10

transfer. cede. pledge or hy pothecate a benelit or right;

46
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Provided that a (und may pay amy such bencfit or any
benefit in pursuance of such contribution or part of that benefit to
any one or more of the dependants of a membuer or beneliciary or
to a guardian or trustee for the bencfit ol a dependant during such
periad as the fund may determine.

(3) A benefit referred to in subscetion (1 shall include an annuity
purchased or 1o be purchased by a fund vn behall of 4 member.

(43 This section shall not apply e ansthing done o reduee or
ubtain u debt

rai including a reduction or scitlement by a fund under section
51, to the extent to which the fund may reduce or senle
such debt: or

thi which is owed to a fund by a member in respect of
contributions made in arrears., hul eacludes amounts
which are in arrcar due 1o the failure of an employer o pay
the member’s contribution 1o the Tund alter deduction of
that contribution from that member’s remunceration,

S0, Notwithstanding the provisions of any written law relating to
insolvency. where an estate of any person entitled o a benefit
payable in terms of the rules, including an annuity purchased by
a fund from the insurer of the person. is sequestrated or is
surrendered. such benefit or any part o it which became payable.
shall not be deemed to form part of the assets in the insolvent
estate of the persen and may not in any way be attached or
appropriated by the trustee in his or ber insolvent estate or by his
or her creditors,

S1.01) Subject to section 50, any benefit puy able by a fund upon
the death of a member shall not form part of the assets in the esiate
of the member. but shall be paid to dependants and nominees
designated in writing 1o the fund by that member before the
member’s death, in such proportions as the board of trustees may
deem cquitable:

Provided that. within a perind of 12 months afer the death
of a member

(i} the board of trustees does not become aware of an
dependants of the member, and

(ii) the member has not designated a nominee. or where
the member has designated a nominee. the
designation is w receive oniy a portion of the
bonefit,
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the balance of the benetit after payment of the portion to the
nominee shall form part of the estate of that member.

(2y A benefit referred to under subsection (1) shall not include a
benefit payahle as a pension Lo @ spouse or child of a member in
terms of the rutes, which benetit shall be dealt with in terms of the
rules.

(3} Farthe purposes of this section. a pasment by a licensed fund
for the benefit of a deperdant or nominee vnder this seetion shall
be deemced 1o be a payment 1o the dependant or nominee where
payment is made 1o a -

fas trust. in which case the board of trustees may determine
the age at which the remaining capital is paid out to a
beneficiary:

thi person recognised by law or appointed by court as the
person responsible for managing the alfairs of tha
dependant or nominee: or

fe) beneliciary fund ticensed under this Act.

(4) Where a benefit payment is made 10 a trust on behalf of a
beneficiary who is a minor. and the beneficiary dics. the trustees
of that trust may in their discretion distribute any remaining
capital between other dependants and nominees.

3201} A fund shall have a process for tracing the member.
beneficiarics or nominees of unclaimed benefits.

(2) Where a benefit remains unclaimed for a peried not more
than 24 munths, the fund shall. in a newspaper of wide
circulation and through electronic media, publicise the names of
the member, beneficiaries and nominees of the unclaimed
benefits.

(3) A lund which has any unclaimed benetits shall report such to
the Regulatory Authority annually. and shall pay all such benelfits
listed in the report in a manner and time as may be determined by
the Regulatory Authority.

3301 Nowithstanding section 49, a licensed fund may deduct
from a benefit payable o a member. or to his or her dependants
or nominees in the event of the death of the member -

fed any amount due on the benefit in terms of the Income

Tax Act:

18



thyr an amount of the benefit to which the member or a

it

bencticiary becomes entitled. in terms ¢f the rujes;

¢ in the case of a uansfer of the member 1o another

fund. the amount of the benefit which the fund is
entitled to transfer. where the board of trustees of the
transferor fund is satisfied (hat is not otherwise
reasonably possible 10 negotiate the repayment < to
transfer the loan or the guarante;

in the case of a default on the repayment of uny loan
by the member in circumstances where his or her
membership of the fund is not terminated. the
amount of the henefit which the member would have
rececived on termination of membership on the date
of default. if such a deduction is only citected as a
last resort after the board of the fund is satisfied that
no other arrangement for the required payment can
be made:

any amount duc on the repayment of @ mortgage loan
by a member an the date of his or her retirement due
o medical reasens, or on the date which he or she
becomes a deferred member of the fund. il such
deduction is eifected as the last resort aller the board
of trustees is satisfied that no uther arrangement can
be made,

Provided that
i where a member is retiring -

teeet) the amount of the benefit which he
or she woold have received on
termination of membership. is utilised
for the repay ment required. and
therealier, prior to the purchase of
annuity. any additiona! payment shall
not exveed U percent ol the
member’s wetal henpetits,

b the member shall demonstrate that his
or her accrued benetits will cover the
lcan. or

{ii) where his or her membership is deferre
tacer amaximum of T3 of his or her
accried benefits, is utilized for the

repasment required.
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tar the fund is not complying with this Act ora
financial services law:

thi  the fund is. or is likely to be in an unsound
financial position.

el the fund is. or may be invohed in financial
crime.

(fi IS necessany 1o appoint a curator trustee to
protect the interests of the fund or the members
of the fund: or

re) it is necessary 1o appoint a curator (o protect
the stability. fairness. efticiency and orderliness
of the retirement funds sector or the financial
sy stem.

(2) The curaior trustce of a fund shall -

/) manage the affairs of the fund o the exclusion of
the hoard of wustees and management:

ih be entitled to regeive remuneration from the lund
as determined by the Regulatory Authority:

el cumply with written dircctions from the
Regulatory Authority in relation to his or her
functions.

131 The curator trustee of a fund shall manage the affairs of
the {und cfficienth and shall as soon as practical report to
the Regulatory Authority on steps to be taken to cnsure
that the fund

s compiies with the Actor
fnancial seryvices laws: and

th) isnotinvolved in any
financial crime.

4 The Regulatory Auwthority may at any time remove a
curator rustee and appoint his or her replacement.

(5 The curator trustee of a fund shall not be [table fora loss
that the fund suffers unless it is established that the loss was
caused by the curator trustee’s fraud. dishonesty. negligence or
wiilful failure



thbi the member shal! demonsirate thai
the amount required amount required,
shall cover the loan.

fee) the member requesting such payment
makes that reguest for the first time.

tededy the member shall provide proof that
fie ar she is unemploy ed for six
consecotive months.,

feci only one fund may make payment
for the loan. in the event that the
person is a deferred member in morc
than one fund. and

iffi no other deductions may be made on
the remaining portion of the
member’s pension benelits:

fi any amount due by the member w his o he
employer on date of his or her retirement, or on the
date which be or she ceases to be a member of the
[und and to which the member has admitted liability
in writing in respect of

(i)

(i)

a loan granted by the employer to the
member.

an amount which the employer is liable
undcer a guarantee hurnished in respect of a
loan by some ather person to the member,
or

compensation. including legal costs,
recoverahle from a member in respect of

ey any damage caused o the
cmplover by reason of any theli.
dishonests. fraud or misconduet
by the member. or

thh)  a judgement obtained against ihe
member in any court. which
judgement states the amount to be
paid by the member, and pay such



amount Lo the emplover
concerned:

fg? any amouni oned 1o a fund by a member in respect

iri

-—

ol contributions made in arrears. but excliudes
amounts which are in arrear duc o the failure ol an
emplover o pas the member’s conteibution o the
fund after deduction ol that contribution from that
member’s remuneration:

an amount which the employer is liable for under a
guarartee furnished in respeet of a loan by some
other person Lo the member:

the member’s total accrued benefits. after the date
of his or her retirement, or on the date which he or
she becomes a deferred member of the fund. for the
medical treatment of a terminal ailment or a chronic
discase in respect of the member, categorised as
such by an independent medical practitioner
appuinted by the [und with the consent of the
member:

Provided that the amount pzid shall be limied (@
30 percent of the member”s total bencfits at the time
of the deduction: or

if) compensation. including legal costs. rccoyerable

from the member in respeet of

(i any damage caused to the employer by
reason of any thefi. dishonesty, fraud or
misconduct by the member,

(i)  a judgmeni obtained against the member
in any court, which judament states the
amount o be paid by the member. and
pay such amount o the ciployer
concerned.

(iitty  any amount which the fund has paid or
shall pay by arrangement with. and on
behalf of the member or benefician to a
medical fund or insurer. as may be
approved by the Regulatory Authority.
and pay such amount to the medical fund
or insurer. whichever is appropriate.
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(v amy amount payable in terms of' a
maintenance order issued by a court, or

(v} any amount assigned from the member's
pension benefit to a nop-member spouse
in terms of a decree granted wnder the
Matrimoenial Causes Act.

(2) For the purposes of subsection (1) «/ and oo the amoant
deducted shall be deemed o be a benefit which @ member is
entitled to on fermination of his or her membership of a fund.
which termination is not a result of retirement or death arising at
the date of the transfer or the default,

{3) A member shall be entitied to access only one option of the
deduction options provided in terms of subscetion (1) (d. te). thy
and the Regulations.

(41 An amount that is deducted in terms of subsection (1) rgs and
i may only be deducted after the amount of pension interest
available has been reduced by the amount relerred e in subsection
{ l:| fefiy

Provided that the aggregate of all amounts deducted in
jerms of this subsection may net exceed @ member’s pension
benelit available at any goven time,

{31 A maintenance order issued by a count as provided under
subsection (1) #/s (ii) shall take precedence over a decree granted
to a spouse of a member as provided under subsection (1) ¢(v).

(6) At the dissolution of a marriage. either through civil law or
any customary law. where a spousc is awarded a portion of a
pension benefit in the form of a lump sum from a member’s
benefit. that amount shall

o
[ ¥ ]



Movumum henefies

ety reduce the member’s accrued benefit at the date of

dissolution:

thi accrue an investment return. at the rate earned by the

et

fed)

fund. whether positive or negative, afier deduction of
eapenses. from the date of the decree 1 the date when
payment oF transfer is achicved under paragraph for or
tefl:

be paid to the former spouse W whom the amount is
assigned. fess any income tax duc on the payment: or

be transferred to another {und of which the former
spousc is a member or one which that spousc elects.

54.(1) The Minister may. by Notice published in the Gazenie,
prescribe that minimum benefits shall apply from a date to he
specified in that Notice.

(2) On retirement or withdrawal from a fund through dismissal.
retrenchment ot resignation. a member shall receive. wansier o
anather fund. or purchase an annuity -

fed}

ihy

if he or she is a member ot a defined contribution fund. in

the form of a cash lump sum. less any tan payable on such
amount. the balance in his or her individual account
representing

(i) the sum of member and employer contributions.
(i1) transfers inta the fund on his or her behalf, and

(iti) such other investnent return. positive or negative. as
the board of frustees has caused to be credited to his
or her account. less such expenses as such board has
caused 1o be debited to his or her account: oy

il he or she is a member of a [und other than a defined
contribution fund. the present value of the benelit pasable
on the normal retirement date in respect of pensionable
service prior to his or her withdrawal from the [und. which
present value 1s determined by an actuary using
assumptions as may be prescribed by the Regulatory
Authority.

(3} Where the Minister does not prescribe benefits in terms of
subsection (1), the member shall receive at least his or her own
contributions. aceumulated with such rate of investment retuen.

83



Applicutions for
CXICHSINS, (L.

Rivdit o ohiaim copies
of or o inspect and
relain dacuments

Efteet of connification of
Resulatory dwihorin un
doctnionis

Service of process

Generol prahibitions

positive or negative. as the boerd of trustees has caused ta be
credited 1o his or her aceount.

PART VI - Miscellaneous Provisions

33, The Resulatory Autharity may. on application. consider and
allow an extension of the submission date of statutery returns and
any other documentation as may be determined.

36.011 A licensed fund shall give any member. pensioner or
any other stakeholder upon a request made by a membuer.
pensioner or stakeholder a copy of -

tet the fund rules: and

ib) the last audited income and espenditure accounts and
balance shect of the fund.

(2) The rules and audited accounts under subsection (11 may be
in a hard copy or in an electranic form. and service shall be
deemed to be elTected il it is shown that the document was
dispatched by post or by an clectronic means approned by the
member. pensioner or stakeholder.

37. Any document that purports to have been certilied by the
Regulatory Authority 1o be a document lodged with itin terms of
this Act or o be a copy of such document shall be prima fucie
presunmed to be such a document or copy. and every document or
copy which purports to be so certified shall be admissible in
cvidence as if it were the original document.

58.(1) A service of process in any legal proceedings against a
licensed fund may e effected at the principal office ol the fund
in Botswana.

(2) Where a licensed fund has no principal oftice in Betswana or
it has ceased to exist, process in any Jegal proceedings against the
licensed fund may be served at the office of the Regulatory
Authority. and the service upon the Regalatory Authority shall be
deemed o be service upon the fund.

S9.01) A person shall not. without the approva! of the
Regulators Authority

s apply to his or her. or its business or undertaking. a name
or description which includes the words

(1) “retirement fund™.

(i) retiremient annuity fund”.



{iii) “pension fund™, or
(iv) “provident fund™: or

th) perform any act which indicates that the person carrics on
or s authorised o carry on g reticement fund business.
unless that persen is authorised o carry on that business.

(23 A retirement [und shall not conduct business under a name or
translation, shortened form or derivative ol such name. where the
name -

fa1 is identical to the name of another retirement fund:

th) clasely resembles that of another retirement fund such that
it is likely to be mistaken for the other fund;

e is identical to that of a retirememt fund which was
previously licensed. and reasonable grounds exist 1o
object such use: or

tefr is misleading or undesirable.

{3) A reticement fund shall not change the name of a fund.
wranslate or use 4 shortencd lform or derivative of such name.
without the approval of the Repulatory Authority.

(4) A person who contravenes subsection (1} commits an offence
and is liable to a fine not exceeding P30 000,

(5) A fund that conducts o business in contravention of this
scction commits an offence and is fiable to a fine not cxceeding
P30 000 to be imposed by the Regulatory Authority,

Investigations vind oL 1) The Regnlatory Authority may conduet an investigation ot
inspections inspection

fed inte Lthe activities olany person who is not ticensed under
this Act. whuo is suspected of carrying on a retirement fund
business:

rbs where it has reasonable grounds to suspect that

(i an offence has been or may have been committed
under this Act. or

(i) a fund or fund administrator is not complying
with, or has not complied with the provisions of
this Act: or

L
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fe+ where it has reasonablc grounds 1o suspect that a person
has in possession or under his. her or its control any
evidence that may be relevant to any matter that may be
subject W investigations or inspections under this Act.

{2) The Regulators Authority shall, in writing. appoint officers of
the Regulaters Authority as inyestigators or inspectors.

(3) A person appointed as an investigator or inspector under
subsection (2) shall be issucd with an identity card. which he or
she shall produce upon entering any premises for investigation or
inspection.

(-h) When conducting an investigalion

far an invesligator or inspector may reguirc a person to
produce such documentation and information as it may
require for the purpnses of the investigation. within a
stipulated time: or

¢hi the investigator or inspector may enter any premises used

or likely to be used by the person referred 10 under

subsection (11 at any reasonable time 1o inspect and make

copies, or tahe extracts from. any relevant reeords or

documents in the premises

(3) A person who fails o produce any document or information
required. or who prevents an investigator or inspector from
entering any premises or inspecting including taking such copies
as may be required under subsection (-h. commits an offence and
i liable to a fine not excecding P30 000.

61 Notwithstanding the cules. a member ol a retirement fund
shall be entitied to be heard in accordance with the fund’s dispute
reselution process.

02. The Regulutory Authority may permit any person. on the
payment of'a preseribed fee. w inspectamy document lodged with
the Regulatory Authority. und 1o abtain a copy or extract of such
Jocument.

63. A person who contravenes any provision of this Act. where
no specific penalty is provided commits an offence and is liable
to a finc not exceeding P30 000,

64, The Regulatory Authorits may mahe administrative rules in
relation to the business of a fund and management of the Annaity
Fund.
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03. The Minister may make regulations preseribing anything
under this Act which is to be prescribed or which is necessary or
convenient to be prescribed for the betier carrying out of the
objects and purposes of this Act. or to give force and effcct to its
provisions.

66. The Revirement Funds At thereinaiter relerred Lo
as “the repealed Act™) is hereby repealed.

07.01} A person who immediately before the commencement off
this Act was licensed in terms of the repealed Act. and was by
vifue of that licence. authorised o carry on a retirement fund
business as defined in that Act, shall be deemed 1o be licensed o
carry on a retirement fund business in terms of this Act.

(2) A person carrying on a retirement fund business in terms of
the repealcd Act shall carry on that business subject to the
conditions referred to under this Act.

(3) Any hoard of trustees of a fund established under the repeaiced
Act shall continue to be in cxistence as if established under this
Act,

(4) A board of trustees member of a fund appointed under the
repeated Act. shall continue 1 be a board of trustees member as
if appomted vnder this Act.
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